(YOUR RINGTONE COMPANY)

(YOUR RINGTONE COMPANY)
LICENSING AGREEMENT

This Licensing Agreement (“Agreement”) is between (YOUR RINGTONE COMPANY), a __________ corporation, and Thomas J. Valentino Inc., a New York corporation (“Licensor”) and covers the licensing to (YOUR RINGTONE COMPANY) of certain materials of Licensor.  The Agreement is effective as of _____________, 2003 (“Effective Date”).

1.
Definitions
1.1
“Confidential information” means any information that is either designated as confidential or that, under the circumstances surrounding the disclosure, ought in good faith to be treated as confidential.
1.2
“Indemnitees” means (YOUR RINGTONE COMPANY) and its affiliates, and the officers, employees, directors, shareholders, independent contractors, licensees, agents, and representatives of or acting through or on behalf of (YOUR RINGTONE COMPANY) or any such affiliate, and each of them individually or any or all of them collectively.
1.3
“Licensed Materials” means content directed to mobile devices including without limitation ringtones, ringbacks, SMS, EMS, or MMS alerts and/or applications, and voice recorded greetings or messages, individually, or a collection or compilation of any of these materials, in the format supplied to (YOUR RINGTONE COMPANY) by Licensor as specified by (YOUR RINGTONE COMPANY), and described below in Section 3.
1.4
“Net Revenue” means 12% of retail price.

1.5
“Territory” means the world.

1.6
“Wireless Use” means, within the Territory the (a) display of Licensed Materials on (YOUR RINGTONE COMPANY)’s and its affiliates’ websites and (b) the distribution to and display on mobile phones, and personal digital assistants (PDAs) LCD display screens.
2.
Ownership of Intellectual Property
2.1
Ownership of Digital Files. Licensor shall own, subject to the license and rights granted to (YOUR RINGTONE COMPANY) in this Agreement, the digital files containing the Licensed Materials. Upon termination of this Agreement, (YOUR RINGTONE COMPANY) shall return all media provided by Licensor and remove and destroy all digital files containing Licensed Materials.
2.2
Original and Authorized Works.  Licensor represents and warrants that all Licensed Materials and other material and works licensed by Licensor under this Agreement, including individual Materials, collections, compilations, the works underlying any such collections and compilations, and any derivative works of the foregoing, are either (a) original works of Licensor (including its employees, agents, consultants and the like) or (b) works to which Licensor has licenses or other rights that authorize or otherwise permit the license and rights granted under this Agreement.

3.
License and Use
3.1
Grant of License.  Licensor grants to (YOUR RINGTONE COMPANY) a non-exclusive, sublicensable, royalty bearing right and license during the term of this Agreement for the purpose of using Licensed Materials, modifying Licensed Materials to enable use in or with mobile devices, distributing Licensed Materials to (YOUR RINGTONE COMPANY)’s customers located in the Territory, and sublicensing the Licensed Materials to distributors who are affiliated with (YOUR RINGTONE COMPANY) or to others, all for use in the format and media specified below.

3.2
Basis of Use.  (YOUR RINGTONE COMPANY) may reproduce, perform, display, distribute, use, modify, sell, license and sublicense the Licensed Materials for Wireless Use in the Territory for the term of this Agreement.

3.3
Recall of Licensed Materials. Licensor may at any time during the term of this Agreement notify (YOUR RINGTONE COMPANY) that certain Licensed Materials are no longer available for licensing under this Agreement. Upon such notification within thirty (30) days after receiving Licensor’s notice (YOUR RINGTONE COMPANY) shall return to Licensor (or, at Licensor’s option, destroy and provide written confirmation of destruction to Licensor) all digital files or tangible media (including without limitation prints, proofs, and negatives) containing the Licensed Materials. If certain Licensed Materials are no longer available for licensing due to a legal restriction in one or more but not all jurisdictions within the Territory, Licensor shall determine whether such Licensed Materials will be recalled hereunder with respect to such jurisdictions or the entire Territory. In any event, Licensor shall replace any recalled Licensed Materials with other Materials of equivalent presentation value and quality so as to maintain the minimum number of Materials required to be provided to (YOUR RINGTONE COMPANY) under this Agreement.
3.4
Delivery of Licensed Materials.  (YOUR RINGTONE COMPANY) shall request and Licensor shall supply (YOUR RINGTONE COMPANY) with the number of Licensed Materials featuring the particular content as specified in Exhibit A to this Agreement. The Licensed Materials shall be provided to (YOUR RINGTONE COMPANY) either in mobile-device-ready form and format, or in any case, in CD-Audio or MP3 or .WAV formats.

3.5
Credits and Captions for Licensed Materials. Licensor agrees to specify to (YOUR RINGTONE COMPANY) the requirements and guidelines for authorship credits and captions to be used with or displayed with Licensed Materials. (YOUR RINGTONE COMPANY) agrees to comply with all such requirements and guidelines as long as they are not unreasonable.

3.6
Licensed Materials Information.  Licensed Materials may contain caption and image information in the English language. Such caption and image information may be contained (a) in the digital file containing the Licensed Image, (b) in a text file that accompanies the digital file containing the Licensed Image, or (c) in written materials accompanying the digital file. In particular, the Licensed Materials include Licensed Image identification numbers and corresponding credit information and copyright notices.

3.7
End-User Terms.  (YOUR RINGTONE COMPANY) shall distribute Licensed Materials with its standard form End User License Agreement approved by Licensor, such approval not to be unreasonably withheld, delayed or conditioned. Neither (YOUR RINGTONE COMPANY) nor any of (YOUR RINGTONE COMPANY)’s employees or agents shall make any warranties, promises, or representations relating to the Licensed Materials which are not contained in the then current End User License Agreement for the Licensed Materials.

4.
Pricing and Payment.

4.1
Pricing Schedule.  For distribution by (YOUR RINGTONE COMPANY) of the Licensed Materials as authorized by this Agreement, (YOUR RINGTONE COMPANY) shall pay Licensor the amounts as specified in Exhibit B to this Agreement.

4.2
Payment Terms.  (YOUR RINGTONE COMPANY) shall pay to Licensor all payments currently due, within 30 days after the end of each calendar quarter, by check or wire transfer, at the election of (YOUR RINGTONE COMPANY), together with a summary of the statement of activity referred to below showing the calculation of the royalty computation of payable amounts. (YOUR RINGTONE COMPANY) shall establish and maintain accounting procedures and records that accurately reflect the sales, distribution, and Net Revenue of the Licensed Materials. Within 15 days after the end of each calendar month, (YOUR RINGTONE COMPANY) shall furnish Licensor with this statement of activity by email or by granting Licensor access to certain of (YOUR RINGTONE COMPANY)’s web-based statistics. This monthly statement shall include data specified in Exhibit B. All payments shall cover the prior calendar quarter’s Net Revenues, and shall be made in United States currency.

4.3
Audits. (YOUR RINGTONE COMPANY) shall keep books and records in sufficient detail so that sums due Licensor hereunder can be properly calculated. Such books and records shall be maintained for at least one (1) year after the royalty reporting periods to which they relate. During the period royalties are paid and for one (1) calendar year thereafter, (YOUR RINGTONE COMPANY) shall permit nationally recognized certified public accountants designated by Licensor and retained on a non-contingency basis, to whom (YOUR RINGTONE COMPANY) has no reasonable objection, to examine its books and records for the purpose of verifying the accuracy of the written statements submitted by (YOUR RINGTONE COMPANY) and sums paid or payable. Such certified public accountants shall execute a written confidentiality agreement with (YOUR RINGTONE COMPANY) and shall be permitted to report to Licensor only the amount of royalties due and payable to Licensor pursuant to the periods audited and the method by which the royalties were calculated. Licensor may conduct such examination only during the normal business hours of (YOUR RINGTONE COMPANY) upon reasonable advance written notice. The books and records of (YOUR RINGTONE COMPANY) related to any particular statement may only be examined once and only within one year of the date the respective statement was delivered to Licensor. After completion of any examination, Licensor shall promptly notify (YOUR RINGTONE COMPANY) in writing of any modification to (YOUR RINGTONE COMPANY)'s statement of sums due and payable. If the report discloses any under reporting, (YOUR RINGTONE COMPANY) will promptly pay Licensor such amount. If the report discloses any overpayment, Licensor will promptly credit (YOUR RINGTONE COMPANY)’s account, as applicable. Such examination shall be made at the expense of Licensor.

5.
Representations and Indemnification
5.1
Licensor Representations.  Licensor represents and warrants to (YOUR RINGTONE COMPANY) that (a) Licensor has the right, full power and lawful authority to enter into this Agreement for the purposes herein (including the granting of licenses under this Agreement) and to carry out its obligations under this Agreement (b) the Licensed Materials, in the format provided by Licensor, and all parts thereof, including all preexisting works owned or used by Licensor, and the exercise of the rights and licenses granted to (YOUR RINGTONE COMPANY) under this Agreement, do not and, to the best of Licensor’s knowledge, will not infringe any copyright, moral right, privacy right or the like of any person or entity or any other intellectual property rights of any third party, and to the best of Licensor’s knowledge, no claim (whether or not embodied in an action, past or present) of such infringement has been threatened or asserted, nor is any such claim pending against Licensor or, insofar as Licensor is aware, against any entity from which Licensor has obtained such rights, (c) Licensor has the right to grant (YOUR RINGTONE COMPANY) the authority to represent the Licensed Materials as provided herein, (d) Licensor has not previously granted and will not grant any rights in or to the Licensed Materials to any third party that are inconsistent with the rights granted to (YOUR RINGTONE COMPANY) herein, or which would interfere with the performance of this Agreement, (e) the Licensed Materials, including all preexisting works owned or used by Licensor, have not been and will not be published under circumstances that would cause a loss of copyright therein, (f) Licensor is and will be the sole author or licensee of all works employed by Licensor in preparing any and all Licensed Materials, and all such Licensed Materials shall be original to Licensor or to Licensor’s licensors, and (g) the Licensed Materials will be generally of overall quality that is customary for the industry.

5.2
(YOUR RINGTONE COMPANY) Representations. (YOUR RINGTONE COMPANY) warrants and represents to Licensor that (a) it has the right, full power and lawful authority to enter into this Agreement for the purposes herein (including accepting and performing the licenses granted under this Agreement) and to carry out its obligations under this Agreement, (b) it will use and distribute the Licensed Materials only within the scope of the licenses, rights and authorization under this Agreement, (c) it will not knowingly use or distribute the Licensed Materials in violation of applicable law, rule or regulation in any particular country within the Territory, and (d) it will not knowingly use or distribute, or continue the use or distribution, of Licensed Materials, alone or in combination with other materials, in a manner that would, in its judgment constitute infringement of a third party’s intellectual property rights.

5.3
Limitation on Representations. THE WARRANTIES ABOVE ARE EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES, WHETHER EXPRESS OR IMPLIED, INCLUDING THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE AND NON‑INFRINGEMENT.

5.4
Indemnity by Licensor. Licensor agrees to hold the Indemnitees harmless from and defend the Indemnitees against any third party claim, cause of action or the like made or asserted against any Indemnitee (collectively, “Claim”), and indemnify the Indemnitees for all damages, losses, liabilities, costs and expenses (including legal and other professional fees, costs and expenses, and fees, costs and expenses of enforcing this indemnity), and any amount paid or to be paid in settlement, all as are related to or arise out of any Claim for acts or omissions by or on behalf of Licensor in connection with the licensing and delivering of the Licensed Materials provided under this Agreement, or Licensor’s performance, activities, breach or violation of this Agreement, including for any total or partial breach or violation of any of Licensor’s representations and warranties under this Agreement, or in the event the Licensed Materials, including any preexisting works, and any of an Indemnitee’s authorized use, sale, reproduction, display or other action with respect to same, infringe or otherwise violate any intellectual property rights of any third party.
5.5
Indemnity by (YOUR RINGTONE COMPANY). (YOUR RINGTONE COMPANY) agrees to hold Licensor harmless from and defend Licensor against any third party Claim made or asserted against Licensor, and indemnify Licensor for all damages, losses, liabilities, costs and expenses (including legal and other professional fees, costs and expenses, and fees, costs and expenses of enforcing this indemnity), and any amount paid or to be paid in settlement, all as are related to or arise out of any Claim for acts or omissions by or on behalf of (YOUR RINGTONE COMPANY) in connection with (YOUR RINGTONE COMPANY)’s exercise of its rights hereunder to the extent that such Claim arises by reason of (a) any modification of the Licensed Materials by or on behalf of (YOUR RINGTONE COMPANY) infringing or otherwise violating intellectual property rights of any third party if and to the extent such infringement would have been avoided but for such modification; or (b) any use or combination of the Licensed Materials by (YOUR RINGTONE COMPANY) with hardware or software not authorized by Licensor infringing or otherwise violating intellectual property rights of any third party, if such infringement would not have occurred but for such use or combination. Licensor will (i) notify (YOUR RINGTONE COMPANY) in writing of any such Claim within 60 calendar days after it becomes aware of the Claim, and (ii) give (YOUR RINGTONE COMPANY) information and assistance with any such Claim. If and to the extent (YOUR RINGTONE COMPANY) is prejudiced by a delay in the notification from Licensor or Licensor’s failure to provide information and assistance, then (YOUR RINGTONE COMPANY) will be relieved of its indemnification obligations accordingly. (YOUR RINGTONE COMPANY) shall have no indemnification obligation to the extent (YOUR RINGTONE COMPANY) implements or otherwise complies with Licensor’s requirements and guidelines regarding credits and captions. (YOUR RINGTONE COMPANY) shall have the right to control the defense and settlement (subject to Licensor’s consent as provided below) of any Claim with counsel of its choice, provided that Licensor shall be entitled to have counsel of its choice assist in any such defense or settlement at Licensor’s expense. (YOUR RINGTONE COMPANY) may not settle any Claim under this Section on Licensor’s behalf without first obtaining Licensor’s written permission, which permission will not be unreasonably withheld or delayed, unless any such settlement has no material effect on Licensor.
6.
Limitation of Liability.  NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, CONSEQUENTIAL, INCIDENTAL, SPECIAL, OR PUNITIVE DAMAGES EVEN IF THE PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. EACH PARTY’S LIABILITY ARISING FROM THIS AGREEMENT (EXCEPT FOR LIABILITIES ARISING OUT OF A PARTY’S INDEMNIFICATION OBLIGATIONS OR BREACH OF NONDISCLOSURE REQUIREMENTS), WHETHER IN CONTRACT OR TORT, WILL NOT EXCEED THE AGGREGATE AMOUNTS PAID BY (YOUR RINGTONE COMPANY) TO LICENSOR UNDER THIS AGREEMENT. SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF LIABILITY FOR INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE FOREGOING LIMITATION MAY NOT APPLY IN ALL CIRCUMSTANCES.

7.
Confidentiality.  During this Agreement, a party may provide the other with certain pricing, technical, marketing and other Confidential Information. The receiving party acknowledges that such information encompasses valuable trade secrets and is proprietary to the disclosing party, and the receiving party shall maintain the confidentiality of all such information that the disclosing party may provide, and shall not use or disclose the same without the prior written consent of the disclosing party. This provision shall survive the termination of this Agreement for a period of three (3) years.

8.
Term and Termination
8.1
Term.  This Agreement commences on the Effective Date and lasts for an initial term of two (2) years, unless terminated earlier as provided below. This Agreement may be renewed for additional periods upon Licensor’s agreement with (YOUR RINGTONE COMPANY) not less than thirty (30) days prior to expiration of the then-current term.

8.2
Grounds for Termination. Either party may terminate this Agreement in writing with immediate effect if the other: (a) breaches any of its obligations under this Agreement and fails to cure such breach within thirty (30) days after receipt of written notice of such breach from the other party, (b) ceases to conduct its business, or (c) files for, or has filed against it, bankruptcy, reorganization or insolvency, or if a similar proceeding for the benefit of its creditors is commenced. All rights and licenses granted under or pursuant to this Agreement, other than with respect to trademarks, are, and shall be deemed to be, for purposes of Section 365(n) of the U.S. Bankruptcy Code, licenses of rights to “intellectual property” as defined under Section 101 of the U.S. Bankruptcy Code. It is agreed that (YOUR RINGTONE COMPANY), as a licensee of such rights under this Agreement, shall retain and may fully exercise all of its rights and elections under the U.S. Bankruptcy Code.
8.3
Obligations upon Termination.  Following the expiration or termination of this Agreement, the rights and license granted herein to (YOUR RINGTONE COMPANY) shall automatically terminate and (YOUR RINGTONE COMPANY) shall no longer have the right to distribute Licensed Materials except to distribute Licensed Materials during a period not to exceed six (6) months after the effective date of the termination or expiration. The representations, warranties and indemnification obligations of each party hereto shall survive termination of this Agreement.

9.
No Obligation; Independent Development.  Notwithstanding any other provision of this Agreement, (YOUR RINGTONE COMPANY) shall have no obligation to market, sell or otherwise distribute the Licensed Materials or any product or other material based on or using the Licensed Materials, either alone or in any (YOUR RINGTONE COMPANY) product. Except as provided in Section 7 (Confidentiality), nothing in this Agreement will be construed as restricting (YOUR RINGTONE COMPANY)’s ability to lawfully acquire, license, develop, prepare derivatives, manufacture or distribute for itself, or have others acquire, license, develop, prepare derivatives, manufacture or distribute for (YOUR RINGTONE COMPANY), Materials, content or materials the same as or similar to the Licensed Materials, or to market and distribute such similar Materials, content and materials in addition to, or in lieu of, the Licensed Materials contemplated by this Agreement.

10
Trademarks.  Licensor grants (YOUR RINGTONE COMPANY) a nonexclusive, nontransferable, royalty-free license to use Licensor’s trademarks in connection with the distribution, advertising and promotion of the Licensed Materials in the Territory. (YOUR RINGTONE COMPANY) agrees to use the appropriate trademark symbol whenever such trademark is mentioned in any advertisement, brochure or other material circulated by (YOUR RINGTONE COMPANY).

11.
Publicity.  Neither party shall publicize the existence of this Agreement nor refer to the other party in connection with any promotion or publication without the prior written approval of the other party. Further, neither party shall disclose the terms and conditions of this Agreement to any third party, including, but not limited to, any financial terms, except as required by law or with the other party’s prior written consent. The parties may participate in a mutually agreed joint press release.

12.
General.  The relationship of the parties created by this Agreement is that of independent contractors and not that of employer/employee, principal/agent, partnership, joint venture or representative of the other. Neither party will be deemed in default of this Agreement to the extent that any delay or failure in the performance of its obligations hereunder results from any cause beyond its reasonable control and without its fault or negligence. The rights and obligations of the parties under this Agreement will be governed in all respects by the laws of the State of New York exclusively; as such laws apply to contracts between New York residents performed entirely within New York. In the event any provision of this Agreement is held by a proper authority to be prohibited by law or unenforceable, such provision will be amended and interpreted to accomplish the objectives of such provision to the greatest extent possible under applicable law and the remaining provisions will continue in full force and effect. Any disputes arising under this Agreement will be brought in the State of New York in New York County or in a federal court sitting in or nearest to such county, and each party irrevocably submits to the jurisdiction and venue of any such court in any such action or proceeding. To the extent that it would otherwise apply, the parties agree to exclude the application of the United Nations Convention on Contracts for the International Sales of Goods, the application of which is expressly disclaimed. The parties hereto confirm that it is their wish that this Agreement as well as any other documents relating hereto, including notices, has been and shall be written in the English language. The prevailing party shall be entitled to recover reasonable attorneys' fees and costs, including expert witness fees. The parties’ rights and obligations under this Agreement will bind and inure to the benefit of their respective successors, heirs, executors and administrators and permitted assigns. Neither party may assign this Agreement or its rights hereunder without the other party’s prior written consent, except that each party may assign this Agreement without first obtaining the other party’s consent in connection with a reorganization or an acquisition or merger under which all or substantially all of the asset or stock (or similar interests) of the assigning party is transferred to the assignee. All notices, consents and approvals under this Agreement must be delivered in writing by courier, fax, or by certified or registered mail (postage prepaid and return receipt requested), to the other party at the address set forth below at the parties’ signatures, and will be effective upon receipt or refusal of delivery, acknowledgment of receipt of fax, or three business days after being deposited in the mail as required above. Either party may change its address by giving notice of the new address to the other party. Waiver of any breach or failure to enforce any term of this Agreement will not be deemed a waiver of any breach or right to enforce which may thereafter occur. This Agreement does not constitute an offer by (YOUR RINGTONE COMPANY) and it shall not be effective until signed by both parties. This Agreement together with the exhibits annexed hereto, constitute the entire, final, complete and exclusive agreement between the parties and supersedes all previous and contemporaneous agreements, understandings and representations, written or oral, with respect to the subject matter of this Agreement. No change, waiver, or discharge hereof shall be valid unless it is in writing and is executed by the party against whom such change, waiver, or discharge is sought to be enforced. This Agreement may be executed in counterpart and signature by fax is authorized. The section and subsection headings used herein are for reference and convenience only, and shall not enter into the interpretation hereof. This Agreement shall not be interpreted against the party causing this Agreement to be drafted.
The parties have caused this Agreement to be executed by their respective duly authorized officers or representatives effective as of the Effective Date.

	(YOUR RINGTONE COMPANY)
By _________________________

Title________________________


	Licensor: Thomas J. Valentino Inc. 

By __________________________

Title _________________________

	Address:

(YOUR RINGTONE COMPANY)

(YOUR ADDRESS)

(YOUR CITY, STATE, ZIP) 


	Address:

Thomas J. Valentino Inc.

500 Executive Blvd.

Elmsford, NY  10523

Phone: 800 223 6278

Fax: 914 347 4764




EXHIBIT A

Description of Licensed Materials

Quantity:

The EVERGREEN PRODUCTION MUSIC LIBRARY

The VALENTINO PRODUCTION MUSIC LIBRARY

The VALENTINO PRODUCTION SOUND EFFECTS LIBRARY

The MAJOR PRODUCTION SOUND EFFECTS LIBRARY

The VALENTINO POCKET STUDIO

Content:

PRODUCTION MUSIC and SOUND EFFECTS audio clip materials 

Credits and Captions Required:

Content © VALENTINO INC.

EXHIBIT B

Pricing

Per Licensed Materials Pricing:

12% of Retail Price

Activity Statement Information:
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